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IN THE SUPREME COURT OF THE STATE OF UTAH 
ERNIE ZAMORA, 
vs. 
Plaintiff, 
Appellant, 
LORIN DRAPER, ROBERT B. 
CLEMENTS and JOE GREINER, 
Defendants, 
Respondents. 
CASE NUMBER 17263 
BRIEF OF RESPONDENT 
NATURE OF THE CASE 
Plaintiff alleges an assault and battery upon him by 
the defendants who are police officers of Ogden City. 
DISPOSITION IN THE LOWER COURT 
The District Judge dismissed this action because the 
plaintiff failed to file a bond pursuant to Utah Code Anno-
tated, 78-11-10 (1977). 
RELIEF SOUGHT ON APPEAL 
Defendants respectfully request this Court to affirm 
the trial court's dismissal. 
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STATEMENT OF FACTS 
The Complaint alleges that the defendants are "law 
officers on the Police Force of Ogden City." The Complaint 
goes on to allege that on June 9, 1979, in Ogden City, the 
defendants maliciously attacked plaintiff, injured him, 
falsely imprisoned him and otherwise damaged him, both physi-
cally and mentally. 
The Complaint does not allege that a bond was filed 
pursuant to Utah Code Annotated, §78-11-10 (1977), nor does 
the file reflect that any bond as filed. The defendants 
each filed Affidavits indicating that at the time of the 
incident they were on duty with the Ogden City Police Depart-
ment and that they participated in the arrest and detainment 
of the plaintiff. Each Affidavit avers that the arrest 
was made in the course and performance of duties with the 
Ogden City Police Department and that such action arose out 
of each individual defendant's duties with the Ogden City 
Police Department. 
In his deposition the plaintiff testified that the de-
fendants approached him in a patrol car. He testified that 
after he as arrested he was taken to the Ogden City Police 
Department, booked and finger printed. (Id. at 24). He was 
then put into a cell in the Ogden City Jail (Id.). 
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ARGUMENT 
POINT I. 
PLAINTIFF MUST FILE A BOND BEFORE FILING 
AN ACTION AGAINST THESE DEFENDANTS. 
Utah Code Annotated, §78-11-10 (1977) provides: 
Before any action may be filed against any sher-
iff, constable, peace officer, state road officer, or 
any other person charged with the duty of enforcement 
of the criminal laws of this State, or service of 
civil process, when such action arises out of, or 
in the course of the performance of his duty, or in 
any action upon the bond of any such officer, the 
proposed plaintiff, as a condition precedent thereto, 
shall prepare and file with, and at the time of fil-
ing the complaint in any such action, a written under-
taking with at least two sufficient sureties, in an 
amount to be fixed by the court, conditioned upon the 
diligent prosecution of such action, and, in the event 
judgment in the said cause shall be against the plain-
tiff, for the payment to the defendant of all costs 
and expenses that may be awarded against such plain-
tiff, including a reasonable attorney's fee to be 
fixed by the Court •.•• 
The statute is very clear that the bond must be filed, 
as a condition precedent to filing the complaint and must 
be filed at the time the complaint is filed. 
The Utah Supreme Court interpreted this statute in the 
case of Kiesel v. District Court, 96 Utah 156, 84 P.2d 782 
(1938). In that case the plaintiff failed to file security 
at the time the complaint was filed. The defendants moved 
to dismiss. The court denied the Motion to Dismiss, but 
allowed the plaintiff twenty days in which to file the under-
taking. The defendant sought a writ of certiorari to the 
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Supreme Court on the basis that the court had no jurisdic-
tion to proceed. The Supreme Court held that the statute 
was not jurisdictional so as to support a writ of certiorari, 
but held nevertheless: 
And we hold in this case that the Legislature meant 
what it said and there as no discretion in the court 
to permit filing of the undertaking after the Motion 
to Dismiss the Complaint. The undertaking must be 
filed, or handed to the court for filing, before the 
Complaint is filed. 
84 P.2d at 784. 
Plaintiff takes the position that because he did not 
specifically allege in the complaint that defendants were 
acting as law officers, a bond is not required. In support 
that proposition plaintiff cites Wright v. Lee, 104 Utah 
90, 138 P.2d 246 (1943). 
In the Wright case the Supreme Court held that a police 
officer could be sued in his private capacity and a bond 
would not be required. In the Wright case there was not a 
word in the complaint to indicate that the defendants were 
police officers, nor that the actions alleged to have been 
committed were in any way related to the performance of duty. 
The Court held in that case, that a bond was not required 
because no evidence had been submitted that the acl ions com-
plained of were taken in the performance of police duties. 
Conversely in the case at bench, the uncontradicted affida-
vits of the defendants indicated that they were c1nplayed by 
-4-
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~den City, that they were on duty at the time of the arrest, 
and that the arrest was made in the course of the performance 
of their duties with the Ogden City Police Department. The 
plaintiff admitted that the defendants were driving police 
cars and were in police uniforms. In his deposition he re-
ferred to them as "officers". After his arrest he was taken 
to the Ogden City Police Department where he was booked and 
put into the Ogden City Jail. Under these circumstances it 
is absurd to contend that the defendants were not acting as 
police officers. They may have been acting with due care 
or negligently; they may have been acting with good faith or 
maliciously; they may have followed proper police procedures 
or they may not have. But no one can deny that they were 
acting, whether properly or improperly, as police officers. 
The plaintiff's contention is that a bond is not required 
if he alleges that the actions were "outside the scope of 
legitimate police activity." The fallacy in this argument is 
obvious. A determination as to whether defendants actions 
were "legitimate" will require submission to a trier of fact. 
Therefore, a plaintiff may always file a lawsuit against 
police officers alleging that their actions went beyond the 
scope of legitimate police conduct without filing a bond. 
It is not until the lawsuit is tried and the jury has return-
ed, that anyone will know whether a bond was necessary or 
-5-
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not. This obviously frustrates the purpose of having security 
available for the defendant to satisfy a judgment for costs 
and attorney's fees. 
Obviously the legislature intended to provide this 
security to police officers throughout the pendency of the 
lawsuit. Otherwise it would not have required that the bond 
must be filed as a condition precedent to filing the lawsuit. 
The only reasonable construction of this statute is that a 
bond is required any time that a lawsuit is filed in connec-
tion with police duties, whether or not these duties were 
alleged to have been carried out properly or not. 
It is an obvious contradiction for the plaintiff to 
say that he as assaulted by men who were police officers for 
Ogden City, while they were on duty, while they were wearing 
police uniforms, carrying police identification, badges and 
police weapons, driving Ogden City Police cars and that they 
took him to the Ogden City Police Department, had him booked 
and placed in the Ogden City Jail, but that he is suing them 
in their private capacity as individual citizens, and not as 
police officers. 
POINT II. 
THE REQUIREMENT OF A BOND CANNOT BE WAIVED 
BY AN AFFIDAVIT OF IMPECUNIOSITY. 
Plaintiff did not argue before the trial court that 
the requirement of a bond should be waived because he filed 
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an Affidavit of Impecuniosity. This court has held on many 
occasions that arguments that are not raised at the trial 
court level cannot be raised for the first time on appeal. 
See Hamilton v. Salt Lake County Sewerage Imp. Dist., 15 
Utah 2d 216, 390 P.2d 235 ( 1964), and cases cited therein. 
In any event it is clear that the statute does not 
allow the trial court discretion to waive the requirement 
of a bond. Rather the statute is clear that the bond must 
be filed as a "condition precedent" to the filing of the 
Complaint. Obviously, the bond is needed most if a plain-
tiff is impecunious. If the plaintiff has substantial 
assets, it would be no problem for the successful defendant 
to recover his costs and attorney's fees. The purpose of 
the undertaking is to assure that the defendant can recover 
these costs even if the plaintiff is impecunious. The law 
on this issue is well settled and of long-standing. In the 
case of Hoagland v. Hoagland, 18 Utah 304, 54 P. 978 (1898) 
the appellant took the position that filing a bond on appeal 
was not necessary if an Affidavit of Impecuniosity was filed. 
The Court first considered the reason and purpose for the 
Utah statute allowing a poor person to file a cause of action 
without payment of fees: 
The purpose of these provisions of the statute 
was to permit poor persons who had meritorious causes 
of action, or defense thereto, and who were shown to be 
-7-
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poor, and who had no property, money or means whatever 
to pay the fees required by law to be paid in advance 
to certain officers for their services, with reference 
thereto, to commence or defend such meritorious causes 
of action without being required to advance the legal 
fees therefor to such officers before serviceswwere 
required and such actions were performed. 
The Court then pointed out that the purpose of the 
requirement for a bond is not for the benefit of the clerk 
or the sheriff but is for the benefit of the adverse party. 
The court held, therefore, that the bond on appeal would be 
required even though the plaintiff had filed an Affidavit 
of Impecuniosity. 
Clearly the bond required to be filed in suits against 
police officers is of the same nature; for the benefit of 
the defendants, not for the benefit of the County Clerk, 
the Court, or other arm of government. 
Furthermore, at no time did the plaintiff request that 
the court waive the requirement of an undertaking on the 
basis of impecuniosity, nor did the plaintiff ever attempt 
to have the amount of the bond set at an amount he could 
afford, or in any amount. Under these circumstances the 
plaintiff should not be allowed to complain on appeal that 
the court should have exercised its discretion and waived 
the requirement of the bond. 
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.. 
POINT I I I. 
THE REQUIREMENT OF AN UNDERTAKING DOES NOT 
VIOLATE THE CONSTITUTION. 
Plaintiff's claim that the statute requiring an undertak-
ing is unconstitutional should not be considered by this 
court because the issue was never raised before the trial 
court. This court has held on many occasions that arguments 
that are not presented to the trial court cannot be raised 
for the first time on appeal. See Hamilton v. Salt Lake 
County Sewerage Imp. Dist., 15 Utah 2d 216, 390 P.2d 235 
(1964), and cases cited therein. 
The plaintiff relies upon the United States Supreme 
Court case of Boddie v. Connecticut, 401 U.S. 371 (1971). 
In that case the Supreme Court held that it is a denial of 
equal protection of the law to deny access to the courts 
for the purpose of a divorce action, based upon ability to 
pay a filing fee. The holding in Boddie as explained in 
the later United States Supreme Court case, United States 
v. Kras, 409 U.S. 434, (1973). The District Court in the 
Kras case ruled that the bankruptcy act was unconstitutional 
in requiring a filing fee for access to the courts in order 
to obtain a discharge of debts. The United States Supreme 
Court reversed, explaining its decision as follows: 
The appellants in Boddie, on the one hand, and 
Robert Kras on the other, stand in materially different 
postures. The denial of access to the judicial forum 
-9-
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in Boddie touched directly, as has been noted, on the 
marital relationship and on the associational interests 
that surround the establishment and dissolution of that 
relationship. On many occasions we have recognized 
the fundamental importance of these interests under 
our Constitution. (Citations omitted). The Boddie 
appellants' inability to dissolve their marriages seri-
ously impaired their freedom to pursue other protected 
associational activities. Kras' alleged interest in 
the elimination of his debt burden, and in obtaining 
his desired new start in life, although important and 
so recognized by the enactment of the Bankrupty Act, 
does not rise to the same constitutional level. 
409 U.S. at 444-45. 
The Court further explained the holding in Boddie by 
saying: 
The court obviously stopped short of an unlimited 
rule that an indigent at all times and in all cases 
has the right to relief without the payment of fees. 
We decline to extend the principle of Boddie to 
the no asset bankruptcy proceeding. That relief, if 
it is to be forthcoming, should originate with Congress. 
409 U.S. at 450. 
Obviously access to the courts for the pursuit of a 
lawsuit for civil damages is an important right. It does 
not rise to the same level, however, as access to the court 
for the determination of such a fundamental status as marri-
age or divorce. Because the State holds an absolute monopoly 
upon the right to determine whether persons are married or 
divorced, and consequently whether they can re-marry without 
violating the law, a denial of access to the court based 
upon ability to pay impinges on numerous rights secured by 
the United States Constitution. 
-10-
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In Ortwein v. Schwab, 410 U.S. 656 (1973) the Supreme 
court of the United States considered the requirement of a 
filing fee in order to pursue as judicial review of a denial 
of welfare benefits. The Court held that, because welfare 
falls into the area of Reconomics and social welfare," a 
filing fee does not violate the Equal Protection Clause. 
The California case cited by appellant is also distin-
quishable. The California statute which required the filing 
of an undertaking for a su1t against a governmental entity 
was passed for the avowed purpose of "protecting public en-
tities and public employees against unmeritorious and frivo-
lous litigation." In other words, it was established as an 
intentional impediment to filing frivolous lawsuits. Because 
the statute did not allow for any hearing based upon the 
need for the bond or the merits of the plaintiff's claim, 
the court held that the requirement of a bond was a denial 
of due process. 
The Utah statute differs from the California statute 
in that it was not adopted to discourage frivolous claims, 
but was adopted to provide a fund for the payment of costs 
and attorney's fees in the event that the defendants prevailed. 
Consequently a decision as to whether the claim is frivolous 
or not would not be relevant in a determination as to whether 
a bond is required. Furthermore, since the bond is to be 
-11-
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set in an amount "determined by the court", the proposed 
litigant has an opportunity to present evidence as to whether 
a larger bond or merely a bond in a nominal size is necessary. 
CONCLUSION 
The day is passed when artful pleading can circumvent 
the necessity of following statutes. The statute adopted 
by the Utah Legislature requires the filing of an undertak-
ing in order to pursue a claim against a police officer. 
This statute was enacted for a specific purpose: to provide 
a fund for the payment of costs and attorney's fees in the 
event the claim is found to be unmeritorious. 
The plaintiff cannot avoid the statute simply by fail-
ing to allege that the defendants were acting as police offi-
cers. They were employed by the police department as police 
officers; the incident took place during duty hours; they 
were wearing police uniforms, driving police cars, and using 
police equipment; they arrested the plaintiff, handcuffed 
him with handcuffs owned by the Ogden City Police Department 
and took him in the Ogden City Police car to the Ogden City 
Police Station, where he was booked and put into the Ogden 
City Jail. To say that these actions were not taken in the 
course of performance of their duties as police officers is 
absurd. 
Equally untenable is the argument that the bond is only 
-12-
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required when the actions taken are within the legitimate 
function of police officers. If this line of reasoning is 
followed, it is not possible to determine whether a bond is 
necessary until after the jury has returned its verdict. 
Such a construction obviously conflicts with the legislative 
intention that the undertaking be filed as a condition prece-
dent to filing the Complaint. 
The plaintiff's argument that a bond is not required 
when an Affidavit of Impecuniosity has been filed was not 
raised before the trial court and should not be considered 
for the first time upon appeal. The plaintiff cannot claim 
that the court abused discretion to waive the requirement of 
the bond, when the plaintiff at no time attempted to invoke 
the Court's discretion or ask the trial court to waive the 
requirement of the bond. Furthermore, this court has held 
that undertakings, which are for the benefit of the defen-
dants, are not waived by Affidavits of Impecuniosity. Rather 
the kinds of costs that are waived by this statute are filing 
fees, service of process fees and other fees for the benefit 
of the court or government. 
Finally the claim that the statute requiring the filing 
of a bond is unconstitutional was also not raised before 
the trial court and cannot be considered for the first time 
on appeal. The United States Supreme Court has upheld 
-13-
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statutes which condition access to the courts upon the payment 
of fees. It would be an impingement upon the prerogatives 
of the Legislature for this court to declare that the Utah 
statute is unconstitutional. 
Respectfully submitted this _j_2_ day of~' , 1981. 
SNOW, CHRISTENSEN & MARTINEAU 
By 
Scott Daniels 
Attorneys for Defendants-
Respondents. 
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